
WELCOME TO THE MONTHLY 
“TRUCK STOP” WEBINAR

Truck Stops are presented the 

second Thursday of each month at 2:00pm ET

These webinars are open to members of the MCIEF
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These webinars are presented as industry 

updates, for informational purposes only, 

and do not qualify for state CE credits. 

If you are seeking CE credits:

Visit our website 

https://mcief.org/

Or email

TRS@MCIEF.org

https://mcief.org/
mailto:TRS@MCIEF.org
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If you have any questions, please type them 

in the “chat” window.

They will be answered as time allows

or responded to after the webinar via email.

If you experience audio problems, 

please send us a note 

in the “chat” window or call 800-741-4084. 

We will attempt to correct the problem 

as soon as possible.



Presented by 
Bridgette M. Blitch, Esq.
Blitch Westley Barrette S.C.

DataQs and the Crash Preventability 
Determination Program



What are We Talking About?
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Why DataQ?
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• File challenges about inspections;

• File challenges to citations; 

• File challenges to crashes*



Overview 

• DOT requires a crash report for all holders of 
DOT#’s when a crash happens with any of the 
following criteria

– Fatality 

• Someone dies at the crash site

– Injury 

• Someone has to be removed from the 
crash site for medical treatment

– Tow

• A unit (car, tractor, trailer) has to be 
towed from the crash site
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• FMCSA is accepting Requests for Data Review 
(RDRs)through the DataQs system for crashes that 
occurred on or after August 1, 2019. 

• RDRs must include a police accident report (PAR) as 
evidence that a crash is Not Preventable.

• Drug and alcohol test results are required for fatal 
crashes.

• Other suggested documentation includes, but is not 
limited to: • Videos (max 5 MB) • Pictures • Court 
documents



Getting Started

10



Create Profile
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The following information is available at 
https://www.fmcsa.dot.gov/sites/fmcsa.dot.gov/files/2020-
04/DataQs%20CPDP%20Submitters%20Job%20Aid.pdf



13



14



15



16



17



18



19



20



21

The following information is available at 
https://www.fmcsa.dot.gov/sites/fmcsa.dot.gov/files/2020-
02/CPDP%20Eligibility%20Guide.pdf
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• FMCSA will:

– Review all RDRs for eligible crashes; 

– Determine if crashes are Not Preventable, 
Preventable, or Undecided; and 

– Post final determinations to SMS within 60 
days of the determination. 

– Post Not Preventable determinations to PSP 
within 60 days of the determination.
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• Not Preventable: If a driver, who exercises 
normal judgment and foresight, could not have 
foreseen the possibility of the accident that in 
fact occurred, and could not have avoided it by 
taking steps within his/her control.
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• Preventable: If a driver, who exercises normal 
judgment and foresight, could have foreseen the 
possibility of the accident that in fact occurred, 
and avoided it by taking steps within his/her 
control, which would not have risked causing 
another kind of mishap. This includes when the 
driver or CMV was legally prohibited from 
operating at the time of the crash, including if the 
post-crash inspection report shows there was an 
OOS violation.
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• Undecided: If the documentation submitted did 
not allow for a conclusive decision by reviewers. 
This includes cases that are closed because the 
carrier did not provide additional information as 
requested.
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Use of Not Preventable Crashes in Crash 
Indicator BASIC Calculation 

• Crashes found to be Not Preventable in the 
Determination Program will not be used 
when calculating the carrier’s Crash Indicator 
Behavior Analysis and Safety Improvement 
Category (BASIC) measure and percentile, 
which FMCSA uses to prioritize carriers for 
safety intervention. These Not Preventable 
crashes will be shown separately in SMS.
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What’s there to Lose?

• The benefit to be gained by the 
submission of a successful RDR, 
however, could be quickly 
outweighed by the consequences 
of not only the use of information 
submitted by the motor carrier to 
the FMCSA, but also the 
subsequent use of an agency 
ruling.
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Subsequent Use of a DataQ 
Challenge
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• Another factor to determine whether 
you want to challenge an FMCSA score is 
whether anyone else, particularly a 
plaintiff’s attorney will attempt to obtain 
any information you provided to the 
FMCSA to challenge a score or attempt 
to put any report generated by the 
FMCSA in response to the challenge into 
evidence at a civil trial



Discovery Tools

• One method of trying to obtain 
this information would be serving 
interrogatories asking if the 
carrier contested the finding of 
the FMCSA related to a particular 
accident and follow up document 
requests for the same.  
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Discovery Tools

• This line of discovery is likely 
‘reasonably calculated to lead to 
the discovery of admissible 
evidence” under Rule 26,  any and 
all documentation, expert reports, 
diagrams etc., submitted to the 
FMCSA in support of the carrier’s 
challenge to the FMCSA 
determination. 
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Civil Immunity 
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• 49 U.S.C. 504(f):

“No part of a report of an accident occurring in 
operations of a motor carrier, motor carrier of 
migrant workers, or motor private carrier and 
required by the Secretary, and no part of a report 
of an investigation of the accident made by the 
Secretary, may be admitted into evidence or used 
in a civil action for damages related to a matter 
mentioned in the report or investigation.”



Civil Immunity 
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• Determinations are not a measure of fault.

“The crash preventability determinations made under this 
program are intended only for FMCSA's use in 
determining whether the program may improve the 
Agency's prioritization tools. These determinations are 
made on the basis of information available to FMCSA at 
the time of the determination and are not appropriate for 
use by private parties in civil litigation. These 
determinations do not establish fault or negligence by 
any party and are made by persons with no personal 
knowledge of the crash.”



Case Example
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In response to a Motion to Dismiss, the U.S. 
District Court, M.D. Pennsylvania ordered a 
Plaintiff to amend its Complaint to change 
any reference to the word “preventable” to 
the word “avoidable” when referencing the 
alleged accident involving a CMV. The court 
found this to be “an appropriate solution to 
remov[ing] this particular term of art…” 
Vorobey v. Cleveland Bros. Equip. Co., No. 
4:18-CV-00865, 2018 WL 6436717, at *3 
(M.D. Pa. Dec. 7, 2018).



Privileges 
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• Work Product Doctrine (F.R.C.P. 26(b)(3)): Ordinarily, a 
party may not discover documents and tangible things that 
are prepared in anticipation of litigation or for trial by or 
for another party or its representative (including the other 
party's attorney, consultant, surety, indemnitor, insurer, or 
agent).

• Attorney Client Privilege: (1) Where legal advice of any 
kind is sought (2) from a professional legal adviser in his 
capacity as such, (3) the communications relating to that 
purpose, (4) made in confidence (5) by the client, (6) are at 
his instance permanently protected (7) from disclosure by 
himself or by the legal adviser, (8) except the protection be 
waived.



Review of Case Law

• Several cases illustrate methods by 
which records and findings made by 
the government agencies can be 
obtained and how the findings of the 
agency can be used in evidence. 

• Unfortunately, these cases indicate 
that Plaintiff’s counsel may have a 
far easier time of doing this than one 
would suppose.
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RDR – Not a Determination of 
Fault

• “ Fault is generally determined in the 
course of civil or criminal proceedings 
and results in the assignment of legal 
liability for the consequences of a 
crash. By contrast, a preventability 
determination seeks to identify the 
root causes for a crash and is used to 
prevent the same type of crash from 
re- occurring. A preventability 
determination is not a proceeding to 
assign legal liability for a crash.” 

Federal Register Notice dated July 17, 2017 58



Proceed with Caution

• Motions in Limine 

– Courts are allowing these 
determinations into the 
proceedings 

– Rulings: Findings of FMCSA go 
to weight, not admissibility

– Result: battle of the experts 
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What’s The Answer?
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Best Practices – After the 
Accident Happens 

• Retain independent 
transportation law counsel for 
your company.

• Consult with your counsel on 
whether to DataQ. Regardless of 
whether a lawsuit has been filed 
on a crash, the submission of the 
RDR and supporting documents, 
as well as the subsequent 
determination, could be used in 
future litigation if the statute of 
limitations has not expired. 
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Best Practices – After the 
Accident Happens 

• Motor carriers should also work with 
the insurance adjuster before 
submitting the RDR. 

• In the event that information is 
submitted and later used against the 
motor carrier in court, the insurer 
could find they have been prejudiced 
in the action taken by their insured 
motor carrier, and possibly establish 
a basis to deny coverage. 
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Best Practices – After the 
Accident Happens 

• If a lawsuit has been filed, work 
with defense counsel and 
independent counsel to ensure 
that all evidence is preserved, and 
inform your defense counsel for 
any previous DataQs submitted on 
the crash, as well as any interest 
in challenging the crash if none 
have been submitted. 63



BLITCH WESTLEY BARRETTE S.C.

Florida Office
9100 Conroy Windermere Road, 

Suite 200
Windermere, FL 34786

Illinois Office
1550 Spring Road, Ste. 120

Oak Brook, IL 60523

Wisconsin Office
7633 Ganser Way, Suite 100
Madison, Wisconsin 53719 

(407) 574-2835
bblitch@bwesq.com
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For Information on all MCIEF offerings 
including Membership, TRS Designation, Trucking U or Classes 

visit our website 

mcief.org

Follow our group on Linked In 
MCIEF-TRS Transportation Risk Specialists

https://www.linkedin.com/groups/8244501/

https://mcief.org/
https://www.linkedin.com/groups/8244501/

